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Equity Cases (Held Nov 15,17 & 19) 

WILLINGALE V MAITLAND 

Grant by the crown – Inhabitants – Royal Forest – Estovers 

A grant by the crown to the inhabitants of L. which was a crown manor and parish 

within a royal forest, that the labouring or poor people inhabiting the parish, and 

having families, might, during a certain period of every year, cut or lop the boughs 

and branches above seven feet from the ground, on the trees growing on the waste 

lands of the manor and parish of L. for their own use and consumption, and for their 

own relief or any of the inhabitants for their consumption within the parish for fuel. 

Held upon demurrer, a valid grant 

This was a demurrer for want of equity. 

The bill was filed by a labourer, inhabiting the parish of Loughton in Essex, on behalf 

of himself and all the other inhabitants of the parish, against the rev. John W. 

Maitland the Lord of the Manor of Loughton and two persons, who had purchased 

from him part of the waste lands of the manor. It stated that the parish and manor of 

Loughton are within the Royal Forest of Waltham; that the common and waste lands 

lying within the several manors and parishes in and adjoining to said forest are subject 

to divers charted and other rights in the parishers and inhabitant, to have or cut wood 

from the said forest for fuel and other purposes for their own use and for sale, at 

certain seasons of the year; and that Her Majesty Queen Elizabeth, being then lady of 

the manor of Loughton, by her Royal Charter granted to the inhabitants of the parish, 

that the labouring or poor people inhabiting the said parish, and having families, 

might at all times commencing from the hour of twelve at night on the 11th day of 

November in every year, until the same hour on the 23rd day of April in the 

succeeding year, cut or lop the boughs and branches above the height of seven feet 

from the ground on the tree growing upon the waste lands of said manor and parish 

(excepting certain specified portions thereof) and that rightful disposition of the of the 

wood so cut by such inhabitants was for the proper use and consumption of 

themselves and for sale, for their own relief to all or any of the inhabitants, for their 

own consumption within the same parish as fuel; that the inhabitants had since the 

charter, continually exercised the right so granted; that the said charter which was 

formerly among the records of a Forest Court, called the verderers Court, has together 

with such records, been long since lost or improperly disposed of, but that there were 

divers documents and entries in the court rolls, and other records relating to the 

charter and the right thereby granted; that the defendant Maitland, who claimed to 

have purchased from the crown the manor of Loughton and the forestall rights over 

the waste lands, claimed an absolute right to the timber growing on the wastelands, 

and a right to inclose and sell the fee simple and inheritance of the said lands, and to 

deprive the inhabitants of their rights under the charter and that he had accordingly 

enclosed parts of the waste lands, upon which trees were growing, and had assumed to 



convey parts thereof to the other Defendants in fee simple; that the Defendants had 

cut down and converted to their own use timber growing on parts the waste lands, and 

had offered parts of the same land for sale as building ground, and had intended to 

build houses thereon; and that the defendant Maitland had attempted to stop the 

exercise by the inhabitants of their rights under the charter; and it charged that the 

Crown did not claim, and did not sell to the Defendant Maitland, any estate, right or 

interest in the soil or timber of the wastelands, or any rights other than the forest 

rights, and that such rights consisted, at the utmost, of the deer, the verbage, vert and 

browse, the power to enforce a fence month during which the commoners’ stock must 

be removed from the forest, and that the power to compel the fences of all inclosures 

lawfully made within the forest to be kept to a height not exceeding four feet; and it 

prayed that the plaintiff, and the other labouring or poor people inhabiting the parish 

of Loughton and having families, might be declared entitled to the right granted by 

the charter; that the Defendants might be restrained by injunction from fencing in or 

inclosing, or suffering to remain fenced in or enclosed, any part of the lands subject to 

the said right and from cutting down the trees growing thereon and from otherwise 

interfering with the exercise of the right; that the title of the plaintiff and the other 

inhabitants to the right claimed be ascertained by trial of issues, or such other manner 

as the court should think fit, and that they might be quieted in the enjoyment thereof; 

and that the defendants might account for the profits derided from cutting down 

timber in derogation of the rights of the inhabitants 

<legal argument > 

The right claimed by the bill is neither uncertain nor unreasonable, the wood cut is 

only to be sold to the inhabitants, for their own consumption, within the parish; and 

the cutting of boughs above the height of seven feet, that is to say, out of the reach of 

the deer in browsing, and during the season where the boughs are not growing, would 

rather tend, by stimulating the growth of the lower branches, to improve the covert 

and pasture of the deer. 

Nov 19 Lord Romilly, MR 

The question upon this demurrer is, whether such a grant as is stated in the Plaintiff’s 

bill can be legally made by the crown. Many cases were cited to me, for the purpose 

of establishing, first that this right would be bad, if claimed by custom, because it 

would be a custom to take profit on another mans land; next it would be bad if 

claimed by prescription, because such a claim must be both reasonable and certain, 

and this is neither, as the poor, or labouring, inhabitants of the parish are perfectly 

uncertain. I do not think it necessary to go into the question with respect to the truth of 

these propositions so stated; in point of fact they are not disputed, and I apprehend, as 

stated to me, and as they were also stated by the council for the defendant, they could 

scarcely be disputed; but they do not affect the case which is made by this Bill, which 

is not the case of a custom, nor the case of a prescription, but is the case of a grant; 

and what is more a grant by the Crown; and what is still more important a grant by the 

crown in derogation of certain forestall rights belonging to the crown. On this part of 

the case, which is the real question, no authority whatever has been cited to me shew 

that such a grant is not perfectly good. A passage has been cited from Shepards 

Touchstone, to the effect that a grant cannot be made to the inhabitants of a parish as 

such, for, although they may be all capable of taking individually as grantees, yet they 



cannot take under that general designation; but that passage applies solely to grants by 

private individuals. Several authorities were cited by Mr Joshua Williams, to establish 

the position, which I apprehend to be indisputable, that a grant by the Crown to a class 

of persons is good. The distinction between a grant by a private individual and a grant 

by the Crown, is this, that the Crown has the power to create corporations, so, if it is 

necessary for the purpose of establishing the validity of the grant, the grantees will be 

treated as a corporation quoad. The grant which is not the case with a private 

individual, because a private individual has no power of creating a Corporation; the 

passages from Bacon’s Abridgement, and various other authorities which have been 

cited, are clear and distinct on that point, and at the same time, they draw the 

distinction that such a grant cannot be made by private individuals, and that is the sole 

question to which Shepperd’s Touchstone applies. 

[…] 

Another circumstance, which is very strong in favour of the bill, is that a grant by the 

crown in derogation of its forestall rights; I entirely assent to the statement of Mr 

Joshua Williams, that grants by the crown, in derogation of its forestall rights are to 

be considered and treated in a different manner from other grants. The forestall rights 

were excessively oppressive upon the inhabitants, and accordingly the crown 

frequently made to the inhabitants in the neighbourhood of a forest certain grants in 

derogation of those rights; which grants, though they might not be good in every other 

respect, were good so far as they were in derogation of those forestall rights. A 

singularly striking instance that a grant of this description may be good, is afforded by 

the case of the Statute of 14 + 15 Vict.c.43, by which Hainault Forest was 

disafforested. It appears that there was a certain claim made by widows residing in a 

certain district, who had been widows for a period of twelve months, to be allowed to 

take a load of wood from the forest at a particular time, and if they could not do this to 

have 8s in lieu of the load of wood. That is a very similar species of claim to that 

stated in this bill. The crown considered that a perfectly good claim, and, accordingly 

it was valued, and an allotment made in respect of it, for the benefit of the widows 

residing within that district. 

I say nothing about the merits of this case when it comes to the hearing, but, upon 

demurrer, the defendant must make a very strong case indeed, when he calls upon me 

to say it is so clear that no case can seriously be made, or argued, at the hearing to 

support a grant such as this. Accordingly, when the case was opened, I expressed 

some doubt whether this was a point that could be decided in favour of the defendant 

on demurrer; and I am of the opinion, as it stands on the bill, if the whole bill is to be 

taken as true, that there is a case made for relief and that the demurrer must be over 

ruled in the usual manner. 

Sols P Mr P H Lawrence 

Sols D Messers Tarplin & Taylor 
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Mr W R Fisher 

For the Bill 



Mr Baggallay QC 

Mr Bristowe 

Mr Marshall Giffiths 

For the demurrer 

Definitions 

demurrer - Objection to legal claim 

law a legal objection that admits the facts of an opposing argument but asserts that 

those facts alone are not adequate to make the case 

estovers - (Law) 

Necessaries or supples; an allowance to a person out of an 

estate or other thing for support; as of wood to a tenant for 

life, etc., of sustenance to a man confined for felony of his 

estate, or alimony to a woman divorced out of her husband's 

estate. 

DEROGATION [n] (law) the partial taking away of the effectiveness of a law; a 

partial repeal or abolition of a law; "any derogation of the common law is to be 

strictly construed"  

[n] a communication that belittles somebody or something  

The partial revocation of a law, as opposed to abrogation or the total abolition of a 

law 

 


