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Chief Justice Treby tliat in ancient times sucli grants

to the inhabitants were allowed to be good, which would

not be good at this day. " So, in this case, a grant of

common to the inhabitants for encouragement of habi-

tation in the fen country may be supposed, which ought

to be adjudged good, if there had been constant enjoy-

ment under such grant." And in the case of Tlie Dean

and Chapter of Ely v, Warren (.r), there appears to have

been very strong evidence of a custom in manors in the

fen country for the tenants and occupants of tenements

within the manor to dig up the lord's soil for turves,

a custom which Lord Hardwicke denounced as a very

great absurdity ; at the same time, the evidence being

very strong, he directed an issue to try it. So an

exception to the rule has been allowed in the case of a

royal forest. Thus it appears from the statute 14 & 15

Vict. c. 43, by which Hainault Forest was disafforested,

that every poor widow in those parts of the parishes of

Barking and Dagenham, which lay within the Forest

of Hainault, who did not receive parochial relief, and

whose husband had been dead a year, had been usually

allowed to have one load of wood yearly on Easter

Monday, from and out of the king's forest or king's

woods, or in lieu of it eight shillings in money, to those

who could not procure a team to carry the wood on

that day. And compensation was made to the widows

accordingly.

WiUingaJe v.

Maitland.
So in the case of WitUngale v. Maitland [y), the

plaintiff alleged a grant by the Crown, to the inhabi-

tants of Loughton, in the county of Essex (which was

a Crown manor and parish within the royal forest of

Epping), that the labouring or poor people inhabiting

{x) 2Atk. 189.

\y) L. R., 3 Eq. 103. But see

as to this case, Chilton v. Corpo-

ration of London, L. R., 7 Ch. D.

735 ; and Lord Ltivers v. Adams,

L. R.,3 Ex. D. 361.
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the parish and having families might, diuing a certain

period of every year, cut or lop the boughs and branches,

above seven feet from the ground, on the trees growing on

the waste lands of the manor or parish of Loughton for

their own use and consumption, and for sale for their own
relief to all or any of the inhabitants, for their consump-

tion within the parish as fuel. This grant was held upon

demurrer to be a valid grant. The Court relied on its

being a grant by the Crown in derogation of its forestal

rights, and entirely assented to the statement of counsel

that grants by the Crown in derogation of its forestal

rights are to be considered and treated in a different

manner from other grants. The forestal rights were

excessively oppressive upon the inhabitants, and ac-

cordingly the Crown frequently made, to the inhabi-

tants in the neighbourhood of a forest, certain grants

in derogation of those rights ; which grants, though

they might not be good in every other respect, were

good so far as they were in derogation of those forestal

rights. This is in accordance with the law laid down

by Lord Coke (~), where it is said, "And concerning

claims, it is especially to be observed that, by the forest

law, a grant made of a privilege within the forest to all

the inhabitants being freeholders within the forest, or

such other commonalties not incorporated, is good."

We have already seen {a) that where there is a right Lord cannot

of this kind, namely, of estovers or turbary and so a^ai^Jt^these

forth, the lord cannot approve under the Statute of "ghts.

Merton {h), or the Statute of "Westminster the Second (r),

as against such right; although he may approve or

inclose any part of the waste in which, according to the

usual course of nature, there is no possibility for any

turves, furze or ferns to grow (d). So there may be a

{z) 4 Inst. 297. (f) Stat. 13 Edw. I. c. 46.

(«) Ante, p. 138. {d) Peardon v. Underhill, 16

\b) Stat. 20 Hen. III. c. 4. Q. B. 120; ante, p. 141.
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custom of the manor iu whicli tlio waste is situate for

the lord to make grants by way of approval of portions

of the waste, even as against these rights
;
provided that

he leave a sufficiency of estovers or turbary to be taken

from the rest of the waste, with as beneficial egress and

regress to and from the same as the commoners had

before (e)

.

(f) ArlM V. mils, 7 B. & C. 346; ante, p. 141.


